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3615 Harding Ave, Suite 304 
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November 27, 2020 

 

 

The Honorable Jarrett Keohokalole 

Hawaii State Capitol, Room 203 

415 S. Beretania Street 

Honolulu, HI 96813 

 

FEDERAL EXEMPTION CONSIDERATIONS 

 

Dear Senator Keohokalole, 

 

Thank you for your email of November 23, 2020 in response to my federal exemption 

bill proposal for the upcoming legislative Session.  In this email you also pointed out the 

objection that the Department of Health (DOH) raised last Session during the public 

hearing by the Senate Committee on Commerce, Consumer Protection, and Health 

(CPH) on the 2020 Federal Exemption Bill, SB2462. 

 

Perhaps you saw my testimony on this measure, during which I tried to answer a 

question from Senator Ruderman about DOH’s concern (starting at 4:50). 

 

In its written testimony on SB2462, DOH pointed to 21 C.F.R. Section 1308.35 as a 

reason why the department cannot petition the Drug Enforcement Administration (DEA) 

for a special use exemption for the state authorized use of cannabis in Hawaii. 

 

21 C.F.R. section 1308.35 is an exemption itself.  It exempts processed plant material 

that is made from parts of the cannabis plant that fall outside the federal definition of 

marijuana (ie. stalks, fiber, seed oil, seed cakes), and that is not intended for human 

use, from the federal regulation of controlled substances, even if such material contains 

naturally occurring amounts of Delta-9-Tetrahydrocannabinol (THC). 

 

This exemption is meant for commercial products made from the non-controlled parts of 

cannabis, that are being distributed by inter-state commerce for non-human use, such 

as animal feed. 

 

It makes sense that this exemption falls within part 1308 of Chapter 21 C.F.R. because 

this is where regulations are found that control the human use of controlled substances 

that have no accepted medical use or require FDA approval, such as 21 C.F.R. section 

1308.11, which lists the controlled substances that fall under Schedule I regulation. 

https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=2462&year=2020
https://www.youtube.com/watch?v=cQ4bzkAhfJ8&feature=youtu.be
https://www.capitol.hawaii.gov/Session2020/Testimony/SB2462_TESTIMONY_CPH_01-31-20_.PDF
https://www.deadiversion.usdoj.gov/21cfr/cfr/1308/1308_35.htm
https://www.deadiversion.usdoj.gov/21cfr/cfr/1308/1308_11.htm
https://www.deadiversion.usdoj.gov/21cfr/cfr/1308/1308_11.htm
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However, 21 C.F.R. section 1308.35 in no way precludes a party from petitioning the 

DEA for an exemption for the state authorized use of a controlled substance that is only 

intended for intra-state use and that falls outside of FDA regulation.  In fact, the process 

for obtaining such an exemption is found under the same chapter at 21 C.F.R. section 

1307.03. 

 

Hopefully, this puts DOH’s objection to rest. 

 

This brings us to a second area of resistance that needs to be addressed, which is an 

unwillingness on the part of the Office of the Attorney General (AG) to offer solutions 

that the State can act upon to end the conflict with the federal regulation of marijuana, a 

conflict that the State created when it authorized the use of cannabis in 2000 for 

medical purposes. 

 

After the public hearing for SB2462 on January 31, 2020, the Chair of CPH, Senator 

Baker, made a request to the AG for formal guidance on this measure.  We believe this 

was a verbal request, either over the phone or in person, because Senator Baker’s 

office has no record of this request. 

 

The AG responded to Senator Baker’s request on February 5, 2020, with guidance that 

was highly inaccurate and that completely ignored the State’s sovereign authority to 

decide how controlled substances are used within the state. 

 

I responded to this guidance with my own comments, which I provided to Senator Baker 

on February 9, 2020. 

 

Unfortunately, the Senator used this flawed guidance from the AG as an opportunity to 

make false statements about how other states had suffered adverse effects from the 

federal government when they had tried to obtain a federal exemption for the state 

authorized use of cannabis, and deferred SB2462 at decision making on February 7, 

2020 without any committee discussion.  To date, no other state has filed for such an 

exemption.  Iowa is the closest. 

 

Senator Ruderman, before his retirement from civil service, also requested guidance 

from the AG on solutions that the State can act upon to end the current federal conflict.  

The AG responded 60+ days later with an opinion that again completely ignored the 

State’s authority to decide how controlled substances are used within the State. 

 

After receiving the AG’s response, Senator Ruderman asked for my thoughts on what 

he had received.  I replied with a response proposal letter.  Senator Ruderman 

ultimately decided not to pursue this matter any further, and his term soon expired. 

https://www.deadiversion.usdoj.gov/21cfr/cfr/1307/1307_03.htm
https://www.deadiversion.usdoj.gov/21cfr/cfr/1307/1307_03.htm
https://static1.squarespace.com/static/54b9fbd9e4b0b6737df63e5d/t/5e4100c2ea5b4947238e58ae/1581318339463/AG+Guidance+on+SB2462-05Feb20.pdf
https://static1.squarespace.com/static/54b9fbd9e4b0b6737df63e5d/t/5e410104bab6ba3cfa692932/1581318405189/Baker-Response+to+AG+Guidance-09Feb20-Final.pdf
https://youtu.be/BZagfbEI0rI
https://iowamedicalmarijuana.org/pdfs/2020-09-04/2020-09-04-mCBD-Board-Program-Update-Presentation.pdf
https://static1.squarespace.com/static/54b9fbd9e4b0b6737df63e5d/t/5fc16872fa04221c7154b9e7/1606510709199/Ruderman-AG+Request-17Jun20.pdf
https://static1.squarespace.com/static/54b9fbd9e4b0b6737df63e5d/t/5fc16898f8cdb769c618957c/1606510747511/Ruderman-AG+Reply-28Aug20.pdf
https://static1.squarespace.com/static/54b9fbd9e4b0b6737df63e5d/t/5fc168c03c6ccf69f3932707/1606510784435/Ruderman-Proposed+AG+Response-10Sep20.pdf
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It is interesting that the AG brought up in their guidance to Senator Ruderman the 

appropriations rider that has been renewed by Congress every year since 2014.   

 

This rider prevents DOJ/DEA funding from being used for activities that would disrupt 

the state authorized use of cannabis for medical purposes.  Clearly, the recent 

expression of Congress is to support state authority in this area, but it hasn’t yet been 

able to agree on a way to formally exempt such state authorized use from the federal 

regulation of marijuana as an illegal Schedule I controlled substance.  This is another 

reason why the State needs to act on this issue. 

 

In addition, it is not difficult to understand why the AG has adopted the attitude that the 

issue of cannabis regulation has already been settled.  People will frequently point to 

the ruling in Gonzales v. Raich (2005) as proof that federal supremacy always prevails 

when it comes to cannabis. 

 

Luckily for our state and our patients, this issue is far from settled.  In Gonzales v. 

Raich, the court focused on the relationship between the inter-state Commerce Clause 

and the federal Controlled Substances Act (CSA).  However, the court did not address 

the impact of the state authorized use of cannabis under California’s Compassionate 

Use Act (CUA) upon the CSA.  Raich was told that she should bring this matter up with 

her own state, which she never did. 

 

We don’t need to look very far to see that the U.S. Department of Justice (DOJ) and the 

DEA have never challenged the constitutionality of the state authorized use of cannabis 

in Hawaii.  This is because states have sovereign authority to decide how controlled 

substances are used within the state. 

 

We see this authority expressed in Hawaii’s Medical Use of Cannabis Act, which 

exempts patients who engage in the state authorized use of cannabis for medical 

purposes from the criminal penalties associated with the illegal use of a state Schedule I 

controlled substance. 

 

We also see this authority recognized in the international drug treaties to which the U.S. 

is signatory, the Single Convention on Narcotic Drugs and the Convention on 

Psychotropic Substances, both of which contain exemptions for the authorized use of 

controlled substances under domestic law. 

 

The missing link in this chain of controlled substance regulation is a federal exemption 

for the state authorized use of cannabis, which would harmonize the regulation of this 

substance at the state, federal, and international levels. 

 

https://en.wikipedia.org/wiki/Rohrabacher%E2%80%93Farr_amendment#:~:text=The%20Rohrabacher%E2%80%93Farr%20amendment%20%28also%20known%20as%20the%20Rohrabacher%E2%80%93Blumenauer,with%20the%20implementation%20of%20state%20medical%20cannabis%20laws.
https://www.law.cornell.edu/supct/html/03-1454.ZS.html
https://www.capitol.hawaii.gov/hrscurrent/Vol06_Ch0321-0344/HRS0329/HRS_0329-0121.htm
https://eur06.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.unodc.org%2Fdocuments%2Fcommissions%2FCND%2FInt_Drug_Control_Conventions%2FEbook%2FThe_International_Drug_Control_Conventions_E.pdf%23page%3D61&data=04%7C01%7C%7C13bb7c99e749494f28c108d885ccb026%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637406461460985885%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=3Fgq6n8oBnuegInF7hWuspHiKPZP7yPM2lbfdeFRRX8%3D&reserved=0
https://eur06.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.unodc.org%2Fdocuments%2Fcommissions%2FCND%2FInt_Drug_Control_Conventions%2FEbook%2FThe_International_Drug_Control_Conventions_E.pdf%23page%3D106&data=04%7C01%7C%7C13bb7c99e749494f28c108d885ccb026%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637406461460995881%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=kG%2F6DxRf6IG82dORjw2Wo5LzYSXZXAJygmieQe2xMQM%3D&reserved=0
https://eur06.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.unodc.org%2Fdocuments%2Fcommissions%2FCND%2FInt_Drug_Control_Conventions%2FEbook%2FThe_International_Drug_Control_Conventions_E.pdf%23page%3D106&data=04%7C01%7C%7C13bb7c99e749494f28c108d885ccb026%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637406461460995881%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=kG%2F6DxRf6IG82dORjw2Wo5LzYSXZXAJygmieQe2xMQM%3D&reserved=0
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I learned from a recent Civil Beat article that Attorney General Connors has assembled 

a working group to investigate the legal ramifications of authorizing the recreational use 

of cannabis in Hawaii.  I would love to learn more about what this group is working on, 

but I am not allowed to communicate directly with the AG because of its attorney-client 

privilege with our state officials. 

 

I can only hope that the AG’s Recreational Use Working Group will not follow the 

examples set by other recreational use states, such as Arizona and South Dakota, 

which have completely relinquished their authority to decide how controlled substances 

are used within their state by declaring such activity to be federally illegal and branding 

participating citizens as federal criminals. 

 

We have a great opportunity to end the discrimination that our medical cannabis 

patients are being subjected to every day because of the perception that they are 

violating federal law.  Our state has already exercised its authority to decide how 

cannabis is used within the State.  Now we just need a bit of moral courage to find our 

way out of the misconception that there is nothing the State can do to fix a situation that 

the State created when it failed to address the resulting conflict with federal regulation. 

 

For the sake of our patients, I sincerely hope that the information I have provided here 

will encourage you to continue exploring the federal exemption option. 

 

Please feel free to contact me anytime about this issue if I can provide additional 

assistance. 

 

Thank you for taking the time to consider this pressing issue. 

 

Aloha, 

 

 
Clifton Otto, MD 
cliftonotto@hotmail.com 
808-233-8267. 
 
 
 
 
 
 

https://www.civilbeat.org/2020/11/15-states-have-now-legalized-recreational-cannabis-what-about-hawaii/
https://www.iowamedicalmarijuana.org/states/arizona/
https://www.iowamedicalmarijuana.org/states/south_dakota/
mailto:cliftonotto@hotmail.com

